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|. ASSIGNMENTS OF ERROR
A. The Court Improperly Sentenced Mr. McComb Using An
Incorrect Offender Score.
B. Appellate costs should not be imposed on Mr. McComb.
ISSUES RELATING TO ASSIGNMENTS OF ERROR
A. Does a plea agreement based on a miscalculated offender
score require a new sentencing hearing at which the court
must determine the correct offender score and resultant
standard range sentence?
B. Should the state substantially prevail on appeal, should this

Court deny appellate costs if the State submits a cost bill?

ll. STATEMENT OF FACTS

Pierce County Prosecutors charged Scott McComb
(McComb) with crimes related to his unlawful possession and use
of a Visa debit card belonging to Robert Radcliff. He was charged
with identity theft in the first degree, possessing stolen property in
the second degree, theft in the second degree, and bail jump. (CP
8-10).

McComb negotiated an agreement with the State and

pleaded guilty to the charges. (CP 31-39). As apart of that



agreement, both he and his attorney signed a “Stipulation on Prior
Record and Offender Score (Plea of Guilty). (CP 42-44; Appendix
A). That document set out 7 prior felony convictions. A conviction
for a 1993 out of state (Nevada) crime with a sentence date of 1993
was scratched out and unscored. (CP 43).

For the current charges on the stipulated agreement the
identity theft charge was scored a “17, the possession of stolen
property was scored as a “2”, the theft in the second degree was
scored as a “2” and the bail jump was scored as a “1”. (CP 42).
Although the total, as stipulated, actually added up to a score of “8”
for the identity theft count, the stipulation shows an offender score
of “9+”.

The unstipulated conviction from the 1993 Nevada charge
was included on the judgment and sentence offender score chart.
(CP 66). There is no evidence in the record substantiating the out
of state conviction. McComb was sentenced based on an offender
score of “9+” and sentenced to 63 months of incarceration on the
identity theft count. The other counts were run concurrently. (CP
66; 12/3/15 RP 19).

The sentencing court declined to impose any legal financial

obligations beyond those required by statute. (CP 66-67). The



court specifically found that Mr. McComb did not have the likely
ability to pay non-mandatory obligations. (12/3/15 RP 19-20).

Mr. McComb makes this timely appeal. (CP 79).

lll. ARGUMENT

A. The Court Improperly Sentenced Mr. McComb Using An

Incorrect Offender Score.

An illegal or erroneous sentence may be challenged for the
first time on appeal. State v. Ross, 152 Wn.2d 220, 229, 95 P3d
1225 (2004). Where a defendant has been erroneously sentenced,
the case is remanded to the sentencing court for resentencing. /d.

The Sentencing Reform Act of 1981, chapter 9.94A RCW
requires the sentencing court to calculate a defendant’s offender
score by the sum of points accrued under RCW 9.94A.525. The
sentencing court bears the responsibility to determine the correct
offender score and sentencing range. State v. Wiley, 124 Wn.2d
679, 682, 880 P.2d 983 (1994). A sentencing court may rely on a
defendant’s stipulation to prior criminal history, but a sentence
based on an incorrectly calculated offender score is a sentence in
excess of that authorized by statute. State v. Malone, 138 Wn.App.

587, 593, 157 P.3d 909 (2007).



A sentencing court acts without statutory authority when it
imposes a sentenced based on a miscalculated offender score.
State v. Eilts, 94 Wn.2d 489, 495, 617 P.2d 993 (1980)(superseded
by statute/rule on other grounds by State v. Barr, 99 Wn.2d 75, 658
P.2d 1247 (1983). Even where a defendant pleads guilty, he
cannot agree to a sentence in excess of the authority provided by
statute. In re Personal Restraint of Gardner, 94 Wn.2d 504, 507,
617 P.2d 1001(1980). Where a sentence has been imposed for
which there is no authority in law, the trial court has the power and
the duty to correct the erroneous sentence when the error is
discovered. In re Carle, 93 Wn.2d 31, 33, 604 P.2d 1293 (1980).

Here, McComb initially stipulated to an incorrect score.
Based on the points agreed to in the stipulation, the sum is a total
of “8” rather than “9” for the identity theft count. The score was
added incorrectly.

The judgment and sentence exacerbated the problem
because it included a Nevada conviction from 1993. McComb had
not stipulated to that conviction and thus, the State bore the burden
to prove the existence of that conviction by a preponderance of the
evidence. State v. Hunley, 175 Wn.2d 901, 909-910, 287 P.3d 584

(2012); RCW 9.94A.500(1). Here, the State failed to provide any



evidence of that alleged prior conviction. Where the State fails to
meet the preponderance of the evidence standard, the minimum
requirements of due process are not met. /d. at 912. Adding the
alleged conviction as a prior crime was error.

“[A] sentence which is predicated upon an incorrect offender
score is a fundamental defect that inherently results in a
miscarriage of justice.” State v. Wilson, 170 Wn.2d 682, 688-89,
244 P.3d 950 (2010). In this case, the improper inclusion of the
1993 Nevada conviction, which raised the offender score, is a legal
error. /d. at 689.

McComb respectfully asks this Court to remand to the trial

court for a correction of his offender score and resultant sentence.

B. This Court Should Not Award Appellate Costs.

Should this Court reject Mr. McComb’s argument on appeal,
he asks that this Court issue a ruling denying costs on appeal due
to his continued indigency. RAP 14.2 authorizes the State to
request the Court to order an appellant to pay appellate costs if the
State substantially prevails on appeal. The appellate courts are
authorized to deny or award the State the costs of appeal. RCW

10.73.160(1); State v. Nolan, 141 Wn.2d 620, 628, 8 P.3d 300



(2000); State v. Sinclair, 192 Wn.App. 380, 382, 367 P.3d 612
(2016). The indigent appellant must object before the Court has
issued a decision terminating review to a cost bill that might
eventually be filed by the state. Sinclair, 192 Wn.App. at 395-394.

RCW 10.73.160(1) permissively authorizes any court to
require payment of appellate costs: “The court of appeals, supreme
court, and superior courts may require an adult offender convicted
of an offense to pay appellate costs.” (Emphasis added). The
statute does not provide guidance as to how the courts are to
exercise the permissive discretion. Sinclair, 192 Wn.App. at 389.
The Sinclair Court characterized it: “exercising discretion means
making an individualized inquiry.” Sinclair, 192 Wn.App. at 392. A
defendant’s ability or inability to pay appellate costs is a significant
factor to consider when deciding whether to impose such costs.
Sinclair, 192 Wn.App. at 382. If a defendant is indigent and lacks
the ability to pay, an appellate court should deny an award of costs
to the State. Sinclair, 192 Wn.App. at 382.

The Washington Supreme Court recognized the widespread
“‘problematic consequences” legal financial obligations (LFOs) inflict
on indigent criminal defendants, which include an interest rate of 12

percent, court oversight until LFOs are paid, and long term court



involvement, which inhibits re-entry into the community and
increases the chance of recidivism. Blazina, 182 Wn.2d at 836.

In Sinclair, the defendant was indigent, aged, and facing a
lengthy prison sentence. The Court determined there was no
realistic possibility he could pay appellate costs and denied award
of those costs. Sinclair, 192 Wn.App. at 392.

Here, McComb is 50 years old, unemployed, and without
assets. (12/3/15 RP 13). He was in the process of applying for
disability because he had broken his back resulting in 67%
disability. (12/3/15 RP 13). Moreover, the trial court found that it
was unlikely Mr. McComb had the likely future ability to pay costs
beyond the minimum mandated by statute.

Mr. McComb respectfully asks this Court to consider his
impoverishment and deny the award of costs should the state

substantially prevail on appeal and submit a cost bill.

V. CONCLUSION

Based on the foregoing facts and authorities, Mr. McComb asks
this Court to remand to the trial court for a resentencing, correcting
his offender score and resentencing within the low end of the

standard range for that corrected score.
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MAR 26 2015

Pierce Coungy, Clerk

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSENO. 13-1.01257-1
VE.
. STIPULATION ON PRIOR. RECORD
SCOTT WILLIAMS MCCOME, AND OFFENDER SCORE
(Plea of Guilty)
Defendant.

Upon the entry of a ples of guilty in the above cause mmber, charge IDENTITY THEFT IN THE FIRST
DEGREE; POSSESSING STOLEN PROPERTY IN THE SECOND DEGREE, THEFT IN THE SECOND
DEGREE; BAIL JUMPING , the defendant SCOTT WILLIAMS MCCOMB, hereby stipulates that the
following prior convictions are His complete criminal kistory, are correct and that He is the person nsmed in
the convictions. The defendant further stipulates that any out-of-state convictions listed below are equivalent
to Washington State felony convictions of the elass ndicated, per RCW 9 944 360(3)/9.944.525:

ALL CURRENT CONVICTIONS, THIS CAUSE NUMBER

Lount (-nmes Late of 1 Fentencing Count wateot | Aor] [Type | Clasz | Score relony or
Sentence | (County & State) Crime Adult | of by Ct | Misdsmeanor
e Juv Crime
I 1D TEEFT I PIERCE WA 8116412 | A NV B 1] FELONY
8/18A2 1I-
Il
i1 PFr FIERCE, WA STENT [ K NV T 131 FELONY
8118112 0
HI-
vl
m ik ik i FIERCE WA BHOAT [ A NV [ LT T FELORNY
#/18/12 JHER]
. vl
v BATL UMPING PIERCE, WA 4716714 | A NV c iII . FELONY
V0

[ 1 The defendant comrnitted a current offense while on community placement (adds one point to score). RCW
06448 525.

Office of Prosecuting Attorney
STIPULATION ON PRIQR. 938 Tacuma Avenue S. Room 946
RECORD AND OFFENDER SCORE -1 ocoma, Washington 984022171

L Telephone: (253) 7987400
jspricr-plsadot
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OTHER CURKENT CONVICTIONS, OTHER CAUSE NUMBERS Gf any)
[X] Nene Known or Claimed, or:
PRIOR CONVICTIONS INCLUDED IN OFF ENDER SCORE (if any)
[ ] None Enown or Claimed, or:
Crime Dateof |  Sentencinz Court Dateof | AorJ [ Typeof | Class | Score | Felomy or
Septence (Cowty & State) Crime Adult | Crime by Ct Misdemeanor
Juv
ST T RO C IR S e S
| CoRmmmonnr
W TI800 LOUGLAS RY A NV [ i FRLONY
- FORGERY /14105 SNOHOMISH, WE 107317 A NV [ 1 FELONY
TR OE 411 300% SNOHOMLS_H, WA 1721705 A NV [ i rBLONY
FORGERY 472806 | SNOHOMISH WA 12305 A NV C i FELONY
g?;;{ﬂ PAYMENT 47286 | SNOHOMISH, WA~ | 14885 A NV ¢ 1 FELONY
AGG ID THEFT 62107 | USFEDDIST CT, WA | 1073008 A NV C i FELONY g
: 6/3107 | USFEDDISTCT. WA | 10j40/06 A NV Cc 1 FELONY

Shrgpep ! —
A T e e

i The defendant sﬁnlates that the sbove criminal history ansc e cec dm:ing ffender
score as follows, including current offenses, and stipulates that the offender score is correct:
COUNT | OFFENDER | SERIOUSNESS |  STANDARDRANGE PLUS TOTALSTANDARD | MAXIMUM TERM
NO. | SCORE LEVEL (oot inchding andmncomety) | ENHANCEMENTS RANGE
(inchuding enkzwrcam ontc)
I 5+ v §3- BT MONTHS HONE §3-54 MONTHS 10 YRS
i o+ T 12-29 MONTHS NONE_ 2229 MONTHS SYRS
i} 9+ {1 4=y MONTHS 22-3q| NONE __ tZ-%&} 557 MONTHS SYRS
v 9+ T 25 MONTHS HONE  €7-[)| 230 MONTHS SYRS
*(¥) Firearm, {D) Other deadly wezpons, (V3 VUCSA M aprotectsd zone, {VH) Veh. Hom, See RCW 46.61.530, (P Juvenile
present. ‘

The defendant further stipulates: -

1) Pursuant to Blakely v. Washington, 342 U.S. 206, 124 8. Ct. 2531, 150 L. Ed. 24 402
(2004), defendant may have a right to have factors that affect the determination of
criminal history and offender score be determined by ajury beyond a reasonable doubt.
Defendant waives any such right to a jury determination of these factors and asks this
court to sentence according to the stipulated offender score set forth above.

2) That if any additional criminal history is discovered, the State of Washington may
resentence the defendant using the corrected offender score without affecting the validity
of the plea of guilty;

3) That if the defendant pled guilty to an information which was amended as a result of plea
negotiation, and if the plea of guilty is set aside dne to the motion ofthe defendant, the
State of Washington is permitted to refile and prosecute any charge(s) dismissed, reduced
ot withheld from filing by that negotiation, and speedy trial rules shall not be a bar to such
later prosecution;

Office of Prosecuting Attorney

STIPULATION ON PRICR 230 Tamrvrvla A':;enue Sg;«:)uzmz ?;?

ﬁigiﬁg:ﬁ?)CEFENDERSCOEE-Z Tosoma, Washingion 9840
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4) That none of the above criminal history convictions have "washed ont” under
RCW 9.94A.360(3)/9.94A 525 unless specifically so indicated. If sentenced within the
standard range, the defendant further waives any right to appeal or seek redress via any collateral
atack based upon the shove stated criminal history and/or offender score calenlation

Stipulated to thiz on the Zéiéy of M,
< a/

Scott Harla
osecuting Attorney

OTT WILLIAMS MCCOMR

WSB # 44131
W5B # 33503
na
Offfice of Prosecuting Attorney
STIPULATION ON PRIOR. 930 Tacoma Avenue S. Rovn %46
RECORD AWL OFFENDER SCORE -3 %‘:le;mhz;l g:gl;slr;g;;; :mz—znl
jepricr-pleadot \
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CERTIFICATE OF SERVICE
|, Marie Trombley, do hereby certify under penalty of perjury that on
September 22, 2016, | mailed to the following, by USPS first class
mail, postage prepaid, or provided electronic service by prior
agreement between the parties, a true and correct copy of the
appellant’s opening brief:
Scott McComb 831373
Washington Corrections Center

PO Box 900
Shelton, WA 98584

EMAIL: PCPatcecf@co.pierce.wa.us
Pierce County Prosecuting Attorney

s/Marie Trombley WSBA 41410
PO Box 829

Graham, WA 98338
253-445-7920
marietrombley@comcast.net
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